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Since the advent of the Great Recession in 2008, the State’s imposition of the Gap 

Elimination Adjustment and the imposition of the Tax Levy Limit Law (§2023-a Education 

Law) school districts in the Lower Hudson Valley Region have grappled with the sustainability 

of their salary schedules and, more recently, a near doubling of health premium cost inflation. 

These school districts are now into their third and fourth generation post-recession contracts with 

employee expectations high for conventional settlements after having experienced step freezes, 

off-schedule recurring and non-recurring raises, and the addition of half-steps and in some 

instances, radical reformation of salary schedules (e.g. Bedford, Brewster, Carmel and Putnam 

Valley).   

In the absence of declining enrollment, uncertainty about State Aid (albeit of little relief 

in wealthy school districts), a modest CPI/Tax Levy Limit Formula factor and the specter of 

double digit health insurance inflationary costs (in all plans except for the Putnam Northern 

Westchester Health Insurance Plan and the Southern Westchester Schools Health Insurance 

Plan), area school districts approaching the bargaining table today are greatly constrained in 

contemplating negotiated increases beyond Triborough fixed costs. With the Affordable Care 

Act (ACA) in the cross hairs of the new Congress and President, there is uncertainty about the 

future of the Cadillac Tax that has been deferred at this time to the 2020 Plan Year. The focus at 

the bargaining table undoubtedly will be upon reducing “Triborough Costs” and seeking greater 

health insurance premium cost sharing from employees and prospective retirees.  

A. NEGOTIATIONS SETTLMENTS & TRENDS.  

1.  Flat Dollar Salary Schedule Increase. There has been a strong migration among the 

settlements in the region away from percentage increases to the steps of salary schedules to flat 

dollar amount applications. (See Teachers Contracts in Briarcliff, Chappaqua, Pleasantville, 

Portchester and Yorktown). The effect of flat dollar application is to reduce the dollar cost of 

step increment from year to year, thereby aiding the movement towards sustainable salary 

schedules. 

2.    No Increase to the Salary Schedule. During the most recent round of negotiations, several 

school districts avoided adding any money to their teachers’ salary schedule (Brewster, 
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Eastchester, North Rockland, Putnam Northern Westchester BOCES and Putnam Valley). In 

some cases this was accomplished by not pressing for additional half steps within the salary 

schedule and in other cases small new top steps were added or longevities were significantly 

increased.  

3    Avoiding Retroactive Raises. Apart from the early years of the Great Recession when many 

school districts didn’t agree to increases on the salary schedule, recent settlements that occurred 

well after the contract expiration date did not provide for raises to the teachers’ salary schedule 

in the first year (Carmel, Dobbs Ferry, Port Chester-Rye &Putnam Valley).  

4.   CPI Based Salary Schedule Increases. Periodically, school districts and their teachers 

unions have used a CPI range to determine the increase to the teachers’ salary schedule in one or 

more years of their contracts. In Carmel, after no increase in the first two years of the agreement   

and placement on a new salary schedule in the third year, CPI ranges of 1%-2% were agreed 

upon for the 2017-18 and 2018-19 school years, followed by 1%-1.75% CPI ranges for the 2019-

20 and 2020-21 school years.  

5.   Off-Schedule Salary Payments: Recurring and Non-Recurring. Over the past three 

rounds of negotiations numerous school districts have kept increases off their teachers’ salary 

schedules by paying returning unit members increases that will be recurring from year to year 

and in some cases non-recurring or one-time salary payments (Ardsley, Bedford, Brewster, North 

Rockland, North Salem Pelham, Pleasantville, Port Chester-Rye, Putnam Northern Westchester 

BOCES, Putnam Valley and Yorktown). 

6.     Salary Schedule Reform. During the past few years several school districts have attempted 

to eliminate the salary schedule or create a new salary schedules. In Bedford, new hires are not 

placed on a salary schedule, but are entitled to 1.75% annual increases for as long as they remain 

employed, plus periodic opportunities to have additional adjustments to base salary for reaching 

professional development plateaus. In Carmel, all teachers have been placed on a new expanded 

salary schedule with 20 Steps, replacing a 15 Step Schedule. Many school districts in 

Westchester and Putnam Counties have added half-steps to the interior of their salary schedules 

(Briarcliff, Pelham, Pleasantville, Putnam Northern Westchester BOCES [5 steps added between 

Steps 1 & 4] &Putnam Valley).  
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Case Study 1: Putnam Valley CSD[2015-19]. The most recent settlement 

followed the failed ratification of a Memorandum of Agreement that resulted in 

the operation of a sunset clause on employee health premium contributions, 

reverting back to zero contribution. Seventy percent (70%) of the teachers were 

on the top step of the salary schedule (Step 15, that was $500 greater than Step 

14). High taxes have been a chronic concern for budget approval and the District 

sought to restore health premium contributions through settlement. The solution 

was to add 3 half-steps to the interior of the salary schedule and to add to Step 

15, to make it 1% greater than Step 14, add steps 16, 17 and 18 (each 1% steps) 

and step 19 (1.5% greater than step 18). During the four year term of the 

agreement no monies were placed on any of the steps of the salary schedule and 

those who were on step 15 before the settlement proceed at the rate of one step 

per year towards Step 19. The sunset provision on health premiums was 

permanently removed from the contract and the rate increased to 14%. 

Case Study 2: Pleasantville UFSD.[2011-12]. The 2011-12 and 2012-13 school 

years were settled in the middle of the first year for Step only and, in the second 

year, there was a step freeze with those employees who would have been step 

eligible receiving an off-schedule non-recurring salary payment equal to the 

greater of $1,250 or 1% of their annual salary, while those who were not step 

eligible received a recurring salary increase of the greater of $1,250 or 1%.  

Case Study 3: Putnam Northern Westchester BOCES.[2016-2021]. There will 

be no increases to the teachers’ salary schedule for the five years of the 

agreement and five steps will be added to the schedule (2B,2C,2D and 3B 

effective 7/1/16, as well as 1B effective 7/1/17). Off-Schedule non-recurring 

salary payments of $750 per year are payable to unit member annually. Longevity 

was increased by adding a new 21
st
 year longevity that is $500 greater than L14. 

Employee Health Premium Contributions increase by 3.0% over the 5 year 

period, thus increasing from 13% to 16%.  

Case Study 4: Brewster CSD [2016-2020].  New hires are on a new separate 

salary schedule with 30 steps, with step increments of 2%, while the original 

salary schedule is expanded in each of four years, adding steps 21-24 each 1.1% 

greater than the previous step. The separate salary schedule for new hires uses 

the same bottom and top salary as the original salary schedule.  All wage 

increases, other than the creation of new steps, are off-schedule as follows: 1
st
 

year - 1% recurring; 2
nd

 year - 0.75% non-recurring; 3
rd

 year - 1% recurring; 4
th

 

year – 0.75% non-recurring.  The District eliminated flat dollar cap on employee 

health insurance contribution for newly-hired employees, and increased employee 

contributions to 20% by the third year of the contract.  
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Case Study 5: North Rockland CSD. [2016-2019].  For all three years, unit 

members who not are at the top step will receive step increase only, and unit 

members on the top step for two consecutive years will receive off-schedule 

recurring wage increase of $1,000.  The existing 18-step schedule was converted 

to a 22-step schedule, with step 1 of the new schedule being $2,000 less than step 

1 of the previous schedule, and step 2 of the new schedule being $1,000 less than 

step 1 of the previous schedule.  Step 22 of the new schedule is identical to step 18 

of the previous schedule.  

Recent Teacher Settlements 

 

School District 2016-17 2017-2018 2018-2019 

Ardsley 1.0%+ Step   

Brewster [see Case Study No. 

4 at p.5] 

  

Briarcliff $500+ Step  with 

$750 recurring for 

non-step eligible 

Add 3 half-steps 

  

Byram Hills 1.25% +Step 1.0%+Step  

Chappaqua $900+Step with 

$750 recurring for 

non-step eligible 

$900+Step with  

$750 recurring for 

non-step eligible 

 

Dobbs Ferry  1.0% + Step 1.0%+Step 1%+Step  

 Harrison One Half Step for 

those step eligible 

and $1,500 off-

schedule payment to 

non-step eligible 

.5%+Step and 

$1,500 off-schedule 

payment to non-step 

eligible 

.5%+Step for those 

step eligible and 

$750 off-schedule 

payment to non-

step  eligible 

 

Hastings .75%+Step and .5% 

non-recurring for 

non- step eligible 

1%+Step  

Lakeland .75% + Step 1.5%+ Step 1.5% + Step 

North Rockland [See case Study No. 

5 at p.5 above]   

North Salem 1.25%+Step, add 1 

half-step 

1.25%+Step 1.25%+Step 
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Ossining One Half Step for 

step eligible and 

$1,000 non-recurring 

for non-step eligible 

$1,025+Step $1,025+Step 

Pleasantville $500+Step, add 1 

half-step 

1%+Step  

Putnam Valley [see Case Study 

No.1 at p. 4 above] 

  

Putnam 

NWBOCES 

[see Case Study No. 

3 at page 5] 

  

Scarsdale 1.5%+Step 1.5%+Step 1.5%+Step 

Valhalla 1% + Step 1% + Step  

Yorktown $200+Step $200+Step  

 

 

B.    THE CURRENT STATE OF THE LAW: ACTIVE AND EMPLOYEE HEALTH 

INSURANCE ISSUES. 

 

1. Status as a Term and Condition of Employment. The subjects of health insurance for 

current employees and health insurance for prospective retirees are mandatorily negotiable under 

the Taylor Law (City of Cohoes 27 PERB ¶3058 [1994]), while there is no duty to negotiate 

benefits for the former members of the bargaining unit who retired at or before the time of the 

last expired agreement (City of Johnstown, 25 PERB ¶3085 [1992]). 

 

2.  Legislation Protecting Retirees. Effective May 15, 2009, Chapter 729 of the laws of 1994 

was amended to make permanent those provisions which related to health insurance benefits and 

contributions of retired school district employees.  This law removed the sunset date of May 15, 

2009 as set forth in Chapter 43 of the Laws of 2008, and provides that retiree health insurance 

premiums and benefits for retirees and their dependents shall not be reduced unless there is a 

corresponding reduction during the school year for the active members of the bargaining unit 

from which the retirees retired (see Jones v. Bd. of Educ. Watertown CSD, 30 AD3d 967 [4
th

 

Dept. 2006]). This applies in the absence of contract language. 

 

 3. Contractual Protection of Retirees is vested for their Lifetime. An issue prominently 

litigated in our courts several years ago was the duration of promises made to retirees when they 
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are actively employed regarding benefits and premium contribution requirements years into their 

retirement: Once the promise is made through contract language, can it be changed? The Third 

Department answered “No” in Warner v. Board of Educ. 108 A.D.3d 835 (2013), leave to appeal 

denied 22 NY 3d 859 (2014), and the Court of Appeals agreed in Kolbe v. Tibbetts, 22 N.Y. 3d 

344 (2013). Consequently, if contract language clearly sets contribution levels and specific 

benefit entitlements they will become lifetime entitlements for retirees.  

 

4. Contractual Duty Satisfaction to enable Health Insurance Plan Changes. Any change in 

the kind and level of health insurance benefits or plan administration must be negotiated.  (City 

Sch. Dist. of Corning, 16 PERB ¶3056 [1983])  But see Unatego CSD, 20 PERB ¶3004 [1987] 

(where the Collective Bargaining Agreement provides for participation in NYSHIP, any changes 

in what that plan offers cannot be deemed a unilateral change by the District in the employee’s 

terms and conditions such that it would be mandatorily negotiable. ). 

 

5. Changes in Co-pays by Plan Provider. When an HMO made available to employees 

changed the prescription drug co-pay from $3.00/$5.00 to $4.00/$7.00, a matter beyond the 

County’s control, such change could not be attributable to the County as an unlawful change in 

the provision of health insurance (County of Dutchess, 32 PERB ¶3047 [1999]). 

 

6. Medicare Part B.  Reimbursements upon retirement were protected by a non-contractual past 

practice that both PERB and the Court of Appeals recognized could be enforced with respect to 

the rights of current employees who would retire in the future (see Chenango Forks CSD v. New 

York State PERB 21 N.Y.3d 255 [2013]).The recent Scarsdale settlement calls for the District to 

reimburse 100% of the Income Related Medicare Adjustment Amounts (IRMAA) costs for the 

first two income level tiers and 50% of the cost of the tiers 3 &4, but 0% of the cost of tier 5. 

  

7.  Medicare Part D.   A recent issue in many school districts over the past two years has been 

the demand for reimbursement of Retiree Medicare Part D payments. Employees under the 

NYSHIP Plan are not reimbursed for such payments by reason that Section 167-a of the Civil 

Service Law only covers Medicare Part B reimbursements. However, Retirees covered by other 

health insurance plans may secure the right to Medicare Part D payments where their collective 
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bargaining agreements or Board Policy provides for all health insurance expenses in retirement 

to be paid by the school district (see Bedford Teachers Association and Bedford C.S.D., AAA 

Case No. 13-300-03226-11, before Arbitrator Jaqueline Drucker, Esq.[2013]- interpreting 

Medicare Part B language to require all IRMAA tier reimbursements to be paid in full where the 

contract language stated: “The District shall pay all costs for health insurance for any teacher, 

employed by the District for a period of five [5] or more years, who retires from the New York 

state Teachers Retirement System.”; also see Cuccia v. Bd. of Educ., East Islip, Suffolk County 

Supreme Court, Index No. 23416-14[2015] where the court noted Medicare Part D may not be 

viewed as a premium payment, thus, if the  contract language only refers to premium payments 

under an insurance program vs. all health insurance or health  care costs, such payments may 

not due by reason of contract- citing to Ossining School District, AAA Case No. 13-390-011179-

13, before Arbitrator Dennis Campagna) 

 

8.  Premium Share Increases for Active Employees. 

Teacher Contributions for Health Insurance Premiums 

Comparators in 

Westchester and 

Putnam 

2016/17 Employee Contribution 

for Individual (I) & Family (F) 

Health Insurance Coverage 

2017/2018+ Employee 

Contribution for Individual 

(I) and Family (F) Health 

Insurance Coverage 

Ardsley 16.5% I, 16.5% F 

 

 

Brewster 14% I, 14% F (pre-7/1/16) with  

$1,200 I / $3,000 F cap 

 

19% I, 19% F (7/1/16+hires) with 

no cap 

14.5% I, 14.5% F (pre-7/1/16) 

Cap $1,300 I / $3,200 F 

 

[Going to 15% I, 15% F in 

2018-19 and 2019-20 (pre-

7/1/16) with $1,400 I / $3,400 F 

cap in 2018-19 and $1,450 I / 

$3,500 F cap in 2019-20] 

 

19.5% I, 19.5%F (7/1/16+hires) 

[Going to 20% in 2018-19 

(7/1/16+hires)] with no cap 

Briarcliff 16% I, 16% F (pre-7/1/14) 

18% I, 18% F (7/1/14+hires) 

 

 

Byram Hills 12% I, 17% F   
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Chappaqua 15.5% I, 15.5% F 

 

16.5% I, 16.5% F 

Dobbs Ferry 15% I, 15% F  

 

16% I, 16% F 

[Going to 18%I/F in 2019-20] 

Harrison 15% I, 15% F  

  

15.5% I, 15.5% F 

[Going to 16%I/F in 2018-19] 

Hastings 16% I, 16 % F 

 

16.5% I, 16.5% F 

Lakeland 15% I,15% F 

(Hired before11/1/13) 

20% I, 20% F  

(Hired after 11/1/13) 

 

 

North Salem 15.5% I, 15.5% F 

 

 16% I, 16% F 

 [Going to 17% I,17% F in   

2019-20] 

Ossining 14% I, 14% F  

Pleasantville $1537 I, $3,300 F (pre 7/1/16) 

17% I, 17% F (7/1/16+ hires) 

 

$1,637 I, $3,500 F  

 

Putnam Valley 13% I, 13% F  14% I, 14% F 

Pocantico Hills 14% I, 14% F  

Scarsdale  7% I, 7% F 8% I, 8% F 

Valhalla 14% I, 14% F 15% I, 15% F 

Yorktown 11% I, 11% F 12% I, 12% F 

 

 9.  Retiree Health Insurance: Achieving first time contributions from all active employees.  

In Briarcliff, where the retiree health benefit used to be 90% I/F for those with up to 10 years of 

service and 100% I/F for those with ten or more years of service, the 2010-13 Collective 

Bargaining Agreement ushered in a scale of health premium shares for prospective retirees, that 

was achieved through off-schedule raises and a special 24
th

 year longevity of $1,500 for those on 

staff at the time of the settlement. The contract provision states: 

 

Unit members who retired prior to July 1, 2012, shall contribute the same percentage of the 
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premium as the teacher paid as an active employee.  No contributions shall be made by 

teachers with ten (10) or more years of service to the Briarcliff Manor UFSD. 

 

Effective July 1, 2012, unit members who retire from the District to receive benefits from the 

New York State Teachers’ Retirement System shall be entitled to the following District 

contributions towards the cost of their health insurance premium in the District health 

insurance plan:   

 

Years of District Service    Board’s Premium Share 

10-15 years of District Service   Board pays 70% i/f 

15-24 years of District Service*   Board pays 80% i/f 

25+ years of District Service   Board pays 90% i/f 

 

[*Teachers contribute the percentage listed or the same percentage as active employees at 

the time the teacher retires, whichever is less.] 

 

Those unit members who have at least 10 years of service in the District at the time of the 

ratification of the 2010-2013 Agreement shall be credited with an additional 5 years of 

credited service time for the purposes of determination of their entitlement to District retiree 

health insurance premium funding for retirements that occur between June 30, 2012 and 

June 30, 2015.  

 

C.  THE AFFORDABLE CARE ACT.   

 1. 4980H[a]&[b] IRC Penalties. To avoid the penalty provisions of the Affordable Care Act 

(“ACA”) at least 95% of the full-time employees must be offered a health insurance plan that 

includes the minimum essential benefits of an ACA compliant plan. Many Districts have 

implemented fail-safe policies to offer insurance to all regular employees, some at their sole 

expense to assure avoidance of the harsh penalty under 4980H[a] 1/ 12
th

 of $2,000 X FTE count, 

minus 30, per month of non-compliance.  If that test is met, there will remain the potential 

penalty under 4980H[b] if the offer of such a plan is not affordable to all who meet the 30 hour 

per week/130 hour per month coverage standard(fails the 9.5% of household income or the safe 

harbor W-2 income test).   

 

  Accordingly, if a collective bargaining agreement precludes the offer of individual and/or 

family coverage for certain employees, a contractual language change or Board policy for non-

unit personnel, to extend the offer, (albeit affordable or not) is of cardinal importance to every 

school district. 
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 2.  The Cadillac Tax. The implementation of the Cadillac Tax has been moved from the 2018 

Plan Year to the 2020 Plan Year and the threshold levels for violations will be upwardly adjusted 

before this excise tax is to be imposed. Should it still be in effect then, it calls for a 40% excise 

tax to be paid by the employer for the amount of premium that exceeds the dollar limit issued by 

the US Government (e.g. $27,500 currently for a family premium cost and $10,200 for an 

individual premium cost) 

 [Note: In the Scarsdale Teachers’ Contract the union agreed to have its unit members pay 

20% of the cost of any Cadillac Tax 20%] 

  

 

3. Section 105(h) Highly Compensated Employees. The anti-discrimination feature of the 

ACA has been on hold awaiting final regulations from the IRS that have not been issued after a 

two year waiting period and may never be issued. If implemented, either the highly compensated 

employees (top 25%) who enjoy greater benefits or lesser premium payment requirements will 

be taxed for the difference in the value of extra benefits or lesser premiums than those afforded 

to the non- highly compensated employees (bottom 75%), if they are in a self-employed plan. 

Otherwise, in an insured plan, the plan sponsor would pay the amount due the government. If the 

plan is a multi-employer plan, it may follow that the costs are passed through from the Plan 

Sponsor to the employer participants.   

 

D. ECONOMIC SUPPORTS FOR SALARY INCREASES. 

1. The Gap Elimination Adjustment (“GEA”) and State Aid.  The GEA restoration has been 

completed. State Aid relief in future school years will be dependent upon increases in 

Foundation Aid. 

 

2. TRS & ERS Rate Trends.  From its 2014-15 school year high of 17.53%, TRS Rates for the 

2017-18 School Year are projected to be 9.5%.  

 From its 2013-14 school year high of 20.9%, ERS Rates for the 2017-18 School Year are at 

15.3%. 

3.   Property Tax Cap.  With some exceptions, the state’s Property Tax Cap limits the annual 

growth of real property taxes levied by local governments and school districts to the lesser of 
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2%, or the rate of inflation:  2013-14 = 2%; 2014-15 = 1.46%; 2014-15 = 1.62%; 2016-17 = 

0.12%; 2017-18 = 1.26%. 

 

4.  Budget Override Votes.  In the May 16, 2017 school budget vote, on a statewide basis only 

12 school district sought an override vote that required 60% or greater approval of their proposed 

2017-18 budgets. Of the 12 school districts, only 1 was in either Westchester or Putnam Counties 

– Mamaroneck, where 76.9% of voters approve the override vote. In all, only 3 of the 12 school 

districts had their override votes defeated. However, this was the lowest number of attempted 

override votes since the inception of the Tax Levy Limit Law. During 2016, 37 school districts 

attempted override votes and 28 succeeded. There were 4 attempted second votes last year of 

which only 1 was successful.  

 

Section 2023-a(6)(b) of the Education Law requires the following legend to be placed upon the 

ballot any time an override vote is undertaken on a budget vote and any free-standing 

propositions that would, when aggregated, cause a  tax levy in excess of the tax levy limit:  

“Adoption of this budget requires a tax levy increase of ____% for this school fiscal year 

and therefore exceeds the statutory tax levy increase limit of ____% for this school fiscal 

year and therefore exceeds the state tax cap and must be approved by sixty percent of the 

qualified voters present and voting.” 

As a result of the financial constraints placed upon school districts by the tax levy limit law, 

recent settlements demonstrate a heightened awareness by districts to avoid settlements that 

would proportionately confer upon a bargaining unit increases that would exceed the tax levy 

limit formula for their district.  They also demonstrate steadily increasing employee health 

insurance contributions to assist with offsetting and containing employer costs. 

5.  Traditional Wealth Measures. When considering the equity of salary demands based upon a 

comparative model, a primary consideration is community wealth.  The Combined Wealth Ratio 

of school districts, the Pupil Wealth Ratio and the Alternate Pupil Wealth Ratio are the 

calculations that make up the Combined Wealth Ratio CWR.
1
 In light of the Tax Levy Limit 

                                                 
1
 In the post-tax levy limit environment, Taylor Law Fact-Finders have begun to recognize that a traditional ability 

to pay must be mitigated by the implications of the Tax Levy Limit Law. 
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(§2023-a Education Law) a strong argument exists that the CWR no longer represents ability to 

pay – just the combine of the Tax Levy Limit + additional State Aid available for salaries.  

 Typically a school district’s budget is comprised almost entirely (95%) of monies received from 

the annual tax levy and state aid (some state aid earmarked and some for general use purposes).  

Stated differently, since the advent of the tax levy limit law, in the absence of success in exceed 

the tax levy limit through a supermajority vote, the State and not the local educational authorities 

control the revenue side of the budget. 

E.   REGIONAL TRENDS FOR COST CONTAINMENT 

The teachers’ contract cost containment and stabilization initiatives prominent in teacher 

contracts include: 

 Step Freeze [on the down swing] 

 Half-Steps [still occurring with regularity] 

 Off- Schedule salary  (recurring and non-recurring) [still occurring with 

regularity] 

 No increases to the salary schedule proper with added steps [still occurring 

occasionally] 

 Annual Limit on cost of newly acquired Credits [no dollar cap agreements] 

 Elimination of salary lanes and prolonging the time between lane movement 

eligibility. [still occurring occasionally] 

 

F.   ROLE OF SUPERINTENDENT AND BOARD IN NEGOTIATIONS 

The Superintendent is the Chief Executive Officer responsible for collective bargaining 

negotiations.  Agreements reached without participation or acquiescence of the Superintendent 

are not enforceable.  The Board must give legislative approval for provision of funding under 

terms of Memorandum of Agreement.  
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A.  STUDENT SPEECH 

 

1. Off-Campus Student Speech.  It has long been held by the Commissioner of Education 

that a school district may discipline students for off-campus misconduct. In Matter  of  

Rodriguez, 8 Ed. Dept. Rep.  214, Decision No. 8015 (June 17, 1969), the Commissioner opined : 

 

"The mere fact that such conduct occurs or such condition exists outside the 

school situation or the school official-pupil relationship does not preclude the 

possibility that such conduct or condition may adversely affect the educative 

process or endanger the health, safety, or morals of pupils within the education 

system for which the school authorities are responsible. The school authorities are 

in the best position to determine whether the education system for which they 

are responsible has been or could be so affected, and their determination will not 

be upset absent some showing that they have abused their discretion in making it." 

 

In Wisniewski  v.  Board of Education, 494 F.3d 34 (2nd Cir. 2007), a public school 

student used an instant messaging program to communicate with fellow students from his home 

computer. Each IM he sent was accompanied by an icon showing a person being shot which 

read, "Kill Mr. VanderMolen ." Eventually, school personnel were made aware of the icon, and 

it caused a disturbance. There was a criminal investigation, and Mr. VanderMolen asked to 

be removed from the student's class. Citing Tinker, the Second Circuit held that "the fact that 

. . . the IM icon occurred away from school property does not insulate [the student] from 

discipline" because it reasonably posed a foreseeable risk that it would materially and 

substantially cause a disruption in the school. 

Doninger  v.  Niehoff, 642 F. 3d 334 (2nd Cir. 2011): The student claimed the Principal and 

Superintendent of Schools violated her First Amendment rights when they prohibited her 

from running for class office.  She had created a blog post from her home during non-

school hours that referred to administrators as "douchebags". The blog urged students to take 

action to "piss off ' administration because they cancelled a school event, "JamFest". The blog 

comment created a deluge of phone calls to administration, and severely disrupted class 

schedules. 

The Court held that school administrators properly may prohibit student expression that will 

"materially and substantially disrupt the work and discipline of the school" and in this case, 
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such a disruption existed. Importantly, however, the Court stated that : 

"The question is not whether there has been an actual disruption, but whether 

school officials 'might reasonably portent disruption' from the student 

expression at issue." 

 

It also bears noting that the Court expressly declined to reach the question of whether school 

officials violated the student's First Amendment rights by imposing the penalty of 

preventing her from running for Secretary, rather than a suspension. "We see no need to decide 

this question" because "any First Amendment right allegedly violated here was not clearly 

established" and thus, school officials were entitled to qualified immunity. 

 

2. Indecent Publication. The Second Circuit held in, R.O. ex rel. Ochshom v. Ithaca City 

School Dist., 645 F3d 533 (2"d Cir. 2011), that students who wished to publish a cartoon in the 

student-run newspaper of stick-figures in various sexual positions were reasonably prohibited 

from doing so. 

The Second Circuit cited both the Bethel  v.  Frazer,  106 S. Ct. 3159 (1986) and the 

Hazelwood (484 US at 271) standards in holding that District personnel reasonably restricted the 

speech. It held that not only was it lewd, but it also bore the imprimatur of the school and  so 

could be censored so long as the restriction was reasonably related to pedagogical concerns. 

 

3. Direct Threats. 

 

Cuff v.  Valley  Central  SD, 677 F3d 109 (2nd Cir 2012): A Fifth grade student drew  in 

crayon a picture of an astronaut who wanted to "blow up the school with the teachers in  

it." Previously, the student had drawn a picture in 4th grade of a "big wind that destroyed  

every school in America" and killed all the adults and left the children alive. The student  

said at a meeting that he was only kidding. The District imposed a 6 day suspension for the  

astronaut drawing. 

 

The Second Circuit applied Tinker and Wisniewski (494 F.3d 34) (discussed below), and 

determined that it was reasonably foreseeable that the threat would cause a disruption. The 

Court noted that the inquiry is an objective one: it focuses on the reasonableness of the 
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administrator's response, and not on the intent of the student. Therefore, the fact that this 5th 

Grade student as not actually capable of carrying out his wish, or that he was only "kidding" was 

irrelevant. 

 
B. DIGNITY FOR ALL STUDENTS ACT (DASA) 

 

No Private Right of Action.  In Motta v. Eldred Cent. Sch. Dist., 2016 NY Slip Op 05424, 141 

A.D.3d 819, 36 N.Y.S.3d 239 (3rd Dept. App. Div. 2016), the court held that there is no private 

right of action under the Dignity for All Students Act.  Therefore, a student or parent has no right 

to bring a claim against a school district for violating DASA.  The court stated, 

 

“There is no explicit private right of action in the statutory scheme nor can one be 

implied from the statutory language and the legislative history.  DASA is intended 

to create and implement school board policies in order to afford all students in 

public schools an environment free of discrimination and harassment caused by 

incidents of bullying, taunting or intimidation…[t]o imply a private right of action 

would not further the legislative purpose or comport with the statutory scheme.” 

 

However, it is important to note that even though a plaintiff student or parent has no private right 

of action under DASA, a school district may still be held liable pursuant to more traditional 

causes of action, such as negligent supervision.   

 

C. ANTI-DISCRIMINATION 

Transgender Students.  On March 6, 2017, the U.S. Supreme Court vacated the Fourth 

Circuit Court of Appeals' judgment in the case of Gavin Grimm, a 17-year-old transgender 

student from Virginia who sought to use the bathroom that corresponds with his gender 

identity, and remanded the case back to the Fourth Circuit Court of Appeals. 

 

This means that, at this time, the U.S. Supreme Court has not made a decision regarding 

whether federal policy requires a school district to allow a transgender student to use the 

bathroom of the student's choice. 

 

The impact of the U.S. Supreme Court's order, and the Trump administration's withdrawal 

of the Obama administration's guidance concerning transgender students, is limited for 
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school districts in New York because these districts continue to be bound by state law. The 

New York State Attorney General and New York State Commissioner of Education have 

made it clear in a February 23, 2017 press release that "irrespective of the federal 

government's decision [New York school districts] have independent duties under state and 

local law to protect transgender students from discrimination and harassment ..." 

 

Specifically, the mandates of the Dignity for All Students Act ("DASA") continue to remain 

in effect to protect students from discrimination, bullying and harassment.  Furthermore, the 

July 2015 guidance memorandum from the New York State Department of Education that 

mirrored the Obama administration's view on bathroom access remains in effect.
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A.  Police. Generally, law enforcement officials and officers cannot interview student(s) on 

school premises and/or remove a student from school grounds without parental consent.  

Exceptions to this general rule include: 

 If the law enforcement official or officer has a valid warrant; or 

 If a crime has been committed on school property. 

If a law enforcement official or officer comes to the school to interview or remove a 

student, the student's parent and/or guardian should be contacted immediately.  The law 

enforcement official or officer must present valid identification and credentials and should 

not be given access to the student unless he or she is in possession of a valid warrant (or the 

parent consents). 

 

B.  Child Protective Services (CPS).  The New York State Office of Children and Family 

Services ("OCFS") recently adopted regulations, on an emergency basis, making it clear that, 

in appropriate circumstances, children who are alleged to have been abused or maltreated can 

be interviewed by Child Protective Services ("CPS") workers at school without parental 

permission or a court order.  The regulations amending  18 NYCRR § 432.3 became effective 

on May 23, 2016. 

The regulations became necessary after an order issued by the United States District  Court 

for the Southern District of New York on August 19, 2015 in the case of Phillips, et al. v. 

County of Orange, et al.  Phillips held that the county had engaged in an unconstitutional 

seizure of a child when CPS workers questioned the child in a public school without 

parental consent.  In response, some school districts began denying access or creating 

obstructions to CPS in the school setting unless the school districts had received parental 

consent. 

 

OCFS asserts that the confusion caused by the Phillips case is creating a danger to the 

health, safety and welfare of children.  The emergency regulations seek to clarify the 

confusion and provide as follows: 

(1) A school district must provide CPS with "access to records relevant to the 

investigation of suspected abuse or maltreatment." 
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(2) A school district must provide CPS with "access to any child named as a victim in a 

report of suspected abuse or maltreatment or any sibling or other child residing in the 

same home as the named victim.  Such access includes conducting an interview of such 

child without a court order or the consent of the parent, guardian or other person legally 

responsible for the child when the child protective service encounters circumstances that 

warrant interviewing the child apart from family or other household members or the 

home or household where child abuse or maltreatment allegedly occurred." 

 

(3) "The representative of the child protective service and other members of a 

multidisciplinary team accompanying [the CPS representative] may be asked to provide 

identification and to identify the child or children to be interviewed, but may not be asked 

for or required to provide any other information or documentation as a condition of 

having access to a child or children." 

 

(4) A school district may authorize a school staff member to observe the interview of the 

child, either from the same room or another room, at the discretion of the school district. 

CPS does not have the right to keep a school staff member from observing the interview. 

 

(5) A school district may require that CPS representatives, and members of the 

multi disciplinary team accompanying CPS representatives, t o  comply with the 

school district's reasonable visitor policies or procedures, unless they are 

contrary to the school district's obligations set forth above. 

 

School District Liability 

 

Though not addressed in Phillips, Social Services Law §419 protects "[a]ny person, official, 

or institution participating in good faith" within the scope of their employment in an 

authorized child protective investigation from "any liability, civil or criminal, that might 

otherwise result by reason of such actions." New York Courts have consistently held that 

§419 insulates actors who in good faith assist in CPS investigative and supportive 

activities. 
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Practical Considerations for a School District: 

 CPS workers and representatives must follow visitor policies 

 Require identification; 

 Confirm the existence of a report of suspected abuse; 

 Confirm the name(s) of the student victims; 

 If a request to interview other students, confirm the requested student is a sibling 

or other residing in the home; 

 Confirm "circumstances that warrant interviewing" in the school; and 

 Ensure attendance of school official during interview. 

 

C.  Immigration and Custom's Enforcement (ICE).  Under federal law, school districts are 

required to provide all children with equal access to education. A public school cannot 

preclude a student from enrolling in its schools or otherwise discriminate against such student, 

simply because the student is not a citizen of the United States or is undocumented.  Courts 

have consistently held that children have the right to a free public education, regardless of 

their citizenship. 

 

On January 25, 2017, President Trump signed an Executive Order "Enhancing Public 

Safety in the Interior of the United States." The overall purpose of this executive order is to 

direct executive department and agencies to employ all lawful means to enforce the 

immigration laws of the United States and ensures that jurisdictions that fail to comply with 

federal law do not receive federal funds. 

 

This executive order articulates a significant shift in enforcement priorities including: 

 Immigration enforcement for those who have committed "criminal offenses" 

(as opposed to "dangerous crimes"); 

 Requirement for local law enforcement to share information concerning 

persons apprehended with Department of Homeland Security and ICE; and 

 Removal of federal funding from local jurisdictions that fail to comply with 

federal law. 
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On February 27, 2017, a guidance document was issued by the New York State Office of 

the Attorney General ("OAG") and the New York State Education Department ("SED) 

regarding the "fear and confusion" created by recent immigration-related actions by federal 

officials.  This guidance document may be accessed by visiting  http://www.nysed.gov/news/2017 

Iag-schne iderman-and-state-education-commissioner-elia   advise-schools-protecting-immigrant 

 

The OAG and SED have taken the following positions: 

 "Undocumented children, like U.S. citizen children, have the right to attend 

school full time as long as they meet the age and residency requirements 

established by state law; school districts may not deny students a free public 

education on the basis of their undocumented or non-citizen status" or on the 

basis of their parent's/guardian's undocumented or non-citizen status. 

 "Law enforcement officers may not remove a student from school property or 

interrogate a student without the consent of the student's parent or person in 

parental relation, except in very limited situations [such as] ...when a crime has 

been committed on school property." 

 Parental consent should be obtained before a school releases a student's personally 

identifiable information ("PII") from education records in response to a request 

from the U.S. Immigration and Customs Enforcement ("ICE") or other federal 

immigration officials. 

 

D. ICE Presence on School Grounds. 

Sensitive Locations 

ICE has general authority to interrogate and remove individuals in violation of the 

immigration laws. Restraining the general authority of ICE, in 2011 the Director of ICE 

issued a directive to its Field Office Directors, Special Agents in Charge and Chief Counsel 

concerning certain enforcement actions conducted at or focused on sensitive locations which 

includes: 

 Schools (ranging from preschools to post-secondary schools and trade schools) 

 Hospitals 

http://www.nysed.gov/news/2017
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 Churches and other institutions of worships 

 Funerals, weddings or other public religious ceremonies; and 

 Public demonstration sites, such as a march, rally or parade. 

 

ICE's memorandum states that generally ICE should avoid enforcement actions at sensitive 

locations . The Department of Homeland Security has recently advised that the sensitive 

locations guidance remains in effect. 

 

Circumstances where ICE may have the authority to be on school grounds (despite it being a 

sensitive location): 

a) Valid Warrant 

 

b) Exigent Circumstances- There is an exception to the sensitive location rule when 

"exigent circumstances exist" 

• Enforcement action involves a national security or terrorism matter; 

• There is an imminent risk of death, violence, or physical harm to any 

person or property; 

• Enforcement action involves the immediate arrest or pursuit of a 

dangerous felon, terrorist suspect, or any other individual(s) that present an 

imminent danger to public safety; or 

• There is an imminent risk of destruction of evidence material to an 

ongoing criminal case. 

 

c) Prior Approval from Authorized  Officials- 

• ICE agent(s) must have prior approval from one of the authorizing 

officials at either the Office of Homeland Security Investigations or the 

Enforcement and Removal Operations Office. 

 

*ICE must demonstrate lawful authority to be on school grounds.  Call your school attorney!  
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Cooperation with ICE 

Even though ICE's current policy is to generally avoid enforcement actions on school 

grounds, in limited circumstances (see above), ICE agents may seek to conduct enforcement 

actions at schools. 

• Treat ICE agent(s) similar to other law enforcement officials 

• Require identification 

• Parent(s)/Guardian(s)  should be contacted immediately 

• Contact your school attorney to determine if lCE has the legal authority (see 

above) to meet with a student on school grounds 

• Family Educational Rights and Privacy Act (FERPA) prevents the disclosure of 

personally identifiable information in an educational record to ICE, without 

parental consent
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Endrew  F. v . Douglas County School District.  On March 22, 2017, the U.S. Supreme 

Court issued a unanimous decision regarding a matter of significant concern to school 

districts. In the case of Endrew F. v. Douglas County School District RE- I , the Supreme 

Court held that, in order to meet its substantive obligation under the Individuals with 

Disabilities Education Act ("IDEA"), a school district  must offer an Individualized Education 

Program ("IEP") reasonably calculated to enable a child to make progress appropriate in light 

of the child's circumstances. 

In reaching this decision, the Supreme Court sided with the family and with the 

federal government, which filed a brief supporting the student and his parents, and overturned 

the lower court's ruling in favor of the school district. 

While some educators feared that the Court might impose an unworkably high 

standard in deciding this case, school districts in New York should be aware that this 

decision closely reflects the standards already established in this State and may not have a 

major impact upon the standards now used in hearings and appeals in New York to assess 

the appropriateness of an IEP. 

The Supreme Court essentially struck a balance between the standard that the parent 

requested and the standard that the school district in Endrew F. requested. Pursuant to the 

parent's standard, a free appropriate public education ("FAPE") should be interpreted as 

"an education that aims to provide a child with a disability opportunities to achieve 

academic success, attain self-sufficiency, and contribute to society that are substantially 

equal to the opportunities afforded children without disabilities." However, the Supreme 

Court noted that this heightened standard was previously rejected by the Supreme Court in 

the Rowley case and requiring a school to provide children with disabilities and children 

without disabilities with equal education opportunities would "seem to present an entirely 

unworkable standard requiring impossible measurements and comparisons ." 

Pursuant to the school district's proposed standard, a FAPE should be interpreted as 

"an educational benefit that is merely ...more than de minimus."  Applying this standard, the 

lower court held that Endrew's IEP had been "reasonably calculated to enable him to make 

some progress" and, therefore, the school district had satisfied its obligations.  The Supreme 

Court rejected that argument and determined that the standard must be "markedly more 

demanding than the merely more than de minimis test...for children with disabilities, 
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receiving instruction that aims so low would be tantamount to sitting idly ...awaiting the time 

when they were old enough to drop out . ..the IDEA demands more." 

In light of the fact that, when analyzing IEPs for students who are not in the 

mainstream setting, New York courts have long applied the standard mandated by the 

Supreme Court in this case and held that an IEP must afford the student with an opportunity 

greater than mere trivial advancement (a standard which exceeds the "more than de 

minimus" standard), the Supreme Court's ruling may not signal a dramatic shift in the 

standard presently utilized by school districts in the Second Circuit, which exercises 

jurisdiction over school districts in New York.
1
  With regard to students with disabilities 

who are fully integrated into the mainstream setting, the established Rowley standard 

continues to require that these students receive an IEP "reasonably calculated to enable the 

child to achieve passing marks and advance from grade to grade." 

It is also worth highlighting that the Supreme Court appeared to caution the lower 

courts not to overstep their authority and to show deference to the judgment of school 

officials when analyzing the adequacy of IEPs.  The Supreme Court asserted that the 

"adequacy of a given IEP turns on the unique circumstances of the child for whom it was 

created ...[the] absence of a bright-line rule should not be mistaken for an invitation to the 

courts to substitute their own notions of sound educational policy for those of the school 

authorities...deference is based on the application of expertise and the exercise of judgment  

by school authorities." 

 

 

 

1 
See T.P. v. Mamaroneck Union Free Sch. Dist., 554 F.3d 247, 254 (2d Cir. 2009); Cerra 

v. Pawling Cent. Sch. Dist., 427 F.3d 186, 188 (2d Cir. 2005). 
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DEVELOPMENTS UNDER THE FREEDOM OF INFORMATION LAW REGARDING 

BOARD MEMBERS’ USE OF EMAIL 

 

 With great regularity, when issues become controversial at the board of education level, 

either the press or interested members in the school community have resorted to making requests 

under the Freedom of Information Law (“FOIL”) for the disclosure of written communications, 

including emails.  The rigors of the FOIL request process involve critical timing, legal review 

and, sometimes, an exploration of private accounts for communications that are on personal 

devices but involve school district business.  The potential for litigation may become greater 

regarding managing the FOIL complaint than the matter underlying the request. This part of the 

presentation will deal with protecting communications intended to be private and how to manage 

FOIL requests without creating legal liability. 

 

Board Member Communications – The general rule regarding the disclosure of school district 

records is that the public has the right to know, unless there is a statutory exemption to 

disclosure. For example, student educational records as defined under the F.E.R.P.A. 

Regulations (34 C.F.R. Part 99) or communications between an attorney and his or her client 

would be exempt from disclosure pursuant to a FOIL request. (See §87[2][a] Public Officers 

Law – communications that are specifically exempt by state or federal statute.)  

 

The Freedom of Information Law also includes an intra-agency exemption that applies to board 

member communications between each other, with staff and with professional service providers 

who make reports to the board. (…such agency [school district] may deny access to records or 

portions thereof that: are inter-agency or intra-agency materials which are not: [i] statistical or 

factual tabulations or data; [ii] instructions to staff that affect the pubic; [iii] final agency policy 

or determinations. – §87(2)(g) Public Officers Law.)  If an email or other written communication 

falls within the intra-agency exemption but contains statistical or factual tabulation or data, there 

will be a partial disclosure obligation. Factual data has been defined by the courts to mean 

objective information, in contrast to opinions, ideas or advice exchanged as part of the 

consultative or deliberative process of government decision making (See FOIL – AO-

17045[2008], citing to Matter of Johnson Newspaper Corp. v. Stainkamp, 94 A.D.2d 825, 827, 
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affd on op below, 61 N.Y.2d 958 and Matter of Miracle Mile Assocs. v. Yudelson, 68 A.D.2d 

176,181-182.) 

 

Emails and other written communications between board members and members of the public do 

not meet the definition of the intra-agency exemption and are subject to disclosure in response to 

a FOIL request. 

 

In summary, if an intra-agency communication, such as an email, contains only opinion, 

ideas, recommendations or advice, the substance of the same is exempt from disclosure 

under the intra-agency exemption. However, if there is a mix of statistics, objective facts or 

data, along with opinions, recommendations or advice, the email will be subject to partial 

redaction, with the remainder to be disclosed.  

 

Personal Devices – Board member communication on personal devices, including computers 

and cell phones are not exempt from the reach of FOIL requests based upon private ownership. 

The Committee on Open Government advises that communications on such devices are deemed 

to be records within the meaning of FOIL and would be subject to the same disclosure analysis 

as if the devices were government issued. (See FOIL – AO-19243 [2015].)  

 

Retention Time – Emails regarding the school district business, like other school district 

records, are subject to the records-retention requirements of the ED-1 Schedule (e.g., transmittal 

or scheduling emails - 0 after no longer needed;  0 if information is retained elsewhere; otherwise 

retained for the period identified for the program function that the email relates to.  If emails are 

relevant to legal proceedings – until the resolution of such proceedings.) 

 

Processing Requests and Legal Liability – A FOIL request for board member emails must 

commence with an application to the school district’s records access officer, who within five 5 

business days of receipt must grant, deny or acknowledge the request, and must respond within 

20 business days from the time of acknowledgment of receipt of the request. If more time is 

needed, the reasons for the additional time and the designated alternative date, to be set within a 

reasonable time, must be communicated.  
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If the request is not answered or if the answer is not accepted by the requester, an appeal may be 

brought to an internal appeals authority (e.g., the superintendent of schools or the board of 

education) within 30 days. The address and telephone number of the appeals authority must be 

given in writing to the requester for the district to effectively assert a failure to exhaust 

administrative remedies defense, should the matter be brought to court through a C.P.L.R. 

Article 78 proceeding. (See §89[3][a] P.O.L. 21 N.Y.C.R.R. §1401.7[b], Orange Cty. 

Publications v. Kiryas Joel Union Free Sch. Dist., 282 A.D.2d 604,606 [2d Dept. 2001], Matter 

of Barrett v. Morgenthau, 74 N.Y.2d 907,909 [1990] and Doe v. Lake Grove Sch., 107 A.D.3d 

841,842-43 [2d Dept. 2013].) 

 

The second-tier review authority in the school district must respond to the appeal within 10 

business days of the receipt of the appeal, fully explaining in writing to the requester the reason 

for further denial of the appeal, or provide access to the records being sought. Failure to comply 

within the timeframe for the response is construed as a denial for purposes of proceeding 

to court. 

An appeal from a FOIL request denial may be brought as a special proceeding in New York 

State Supreme Court under C.P.L.R. Article 78 and must be commenced within four (4) months 

from the denial of the records request. The court may award reimbursement of attorneys’ fees to 

a successful petitioner. 

 

Handling Voluminous FOIL Requests – A voluminous request, standing alone, does not 

provide a basis for denial of a FOIL request. The means of the agency to process the request 

based upon the technology of its retrieval system and the possible use of outside resources to 

enable the fulfillment of the request are the key considerations for approval or denial: “If the 

agency may engage an outside professional service to provide copying, programming or other 

services required to provide the copy, the cost of which the agency may recover pursuant to 

§ 87[1][c], the request may not be denied based upon the inability of the school district to 

produce the requested information through its internal operations.” (See §89[3][a].)  

In Time Warner Cable News NY1 v. N.Y. City Police Dept, 53 Misc.3d 677, 383 (N.Y. Sup. Ct. 

2016), the court stated that an agency relying on the volume of a request as a basis for denial of a 
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request must: “first establish that the request is unduly burdensome and, second; establish that 

an outside service cannot be utilized to comply with the request.” However, if the request could 

be fulfilled through the use of an outside source, then, if the requester is willing to pay the price 

as provided in the statute, the disclosure must be made. (See Cty. Of Suffolk  v. Long Island 

Power Auth., 119 A.D.3d 940, 942-43 [2d Dept. 2014].) Where the information requested 

involves numerous references to personally identifiable student information that is F.E.R.P.A. 

protected and the volume of the materials identified as being potentially subject to the FOIL 

request creates an undue burden to process for disclosure, the courts have held that disclosure 

will not be required. (See Huseman v. NYC DOE, 2016 WL 3029581 [S. Ct. NY Co. 5/25/16]  – 

2,900 documents contained personally identifiable student information that made the potential 

disclosure process unreasonable burdensome.) Sometimes the court will make the 

burdensomeness determination based upon affidavits alone (Id.), and other times the court will 

require a hearing before ruling out a disclosure obligation. (See Cty. Of Suffolk  v. Long Island 

Power Auth., 119 A.D.3d 940, 942-43 [2d Dept. 2014]) and N.Y. Comm. For Occupational 

Safety & Health v. Bloomberg, 72 A.D.3d 153, 162.) 

 

In summary, if a school district seeks to deny a FOIL request based upon the voluminous 

and burdensome nature of the request, it will have the burden of proving that its decision is 

justified. If the means to effectuate the disclosure would require the use of outside 

resources at an expense that may be passed through to the requester, prior to making the 

disclosure decision, the requester must be given the opportunity to pay for the cost of 

enabling the disclosure.



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

     

 



 

37  

A.  What to share and what not to share prior to being sworn in 

 

 Personnel Records.  In Appeal of Whalen, 34 Ed. Dept. Rep. 282, No. 13,310 (1994), the 

Commissioner observed that the statutory provisions governing access to personnel records 

do not allow for the disclosure of confidential information to non-members.  Specifically, 

the Commissioner noted that 8 NYCRR § 84.3 provides that personnel records “shall be 

used only for the purpose of aiding the members of the board to fulfill their legal 

responsibilities[.]” A newly-elected member whose term has not yet started would most 

likely not be considered a “member” of the Board with any “legal responsibilities.” 

Accordingly, any access to personnel records would likely violate 8 NYCRR § 84.3.  

 

 Student Records.  The Commissioner has observed the potential conflict under FERPA 

with regard to access to student records by non-members of the Board.  Although FERPA 

permits disclosure of student records to individuals who have a “legitimate educational 

interest,” it may be difficult to argue that a newly-elected Board member whose term has 

not yet begun has any current “legitimate educational interest” in confidential student 

records.   

 

 Privileged Communications.  Since a newly-elected trustee who has not yet been sworn 

in would not yet be considered a “member” of the board, he or she would not be covered by 

the attorney-client privilege, which keeps confidential information between the Board and 

counsel.  As a result, otherwise privileged information pertaining to lawsuits or other legal 

matters should not be shared with individuals who are not yet members of the Board.  

 

 Other Information.  With the exception of the above-referenced privileged and 

confidential information, it is within the discretion of the Board as to what information may 

be shared with a newly-elected Board member whose term has not yet begun, including the 

other enumerated issues for conducting executive session under Public Officers Law § 105, 

such as: collective bargaining; matters of public safety; the preparation, grading or 

administering of examinations; and certain issues involving the acquisition, sale or lease of 

real property.   
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B.  Executive Session Attendance 

 

 As a general rule, boards of education may authorize non-members to attend executive 

session.  N.Y. PUB. OFF. L. § 105(2); N.Y. EDUC. L. § 1708(3).  

 In a January 25, 2010 advisory opinion, the Committee on Open Government provided 

the following: 

 

“While the Open Meetings Law does not describe the criteria that should be used to 

determine which persons other than members of a public body might properly attend 

an executive session, I believe that every law, including the Open Meetings Law, 

should be carried out in a manner that gives reasonable effect to its intent.  Typically, 

those persons other than members of public bodies who are authorized to attend are 

the clerk, the public body’s attorney, the superintendent in the case of a board of 

education, or a person who has some special knowledge, expertise or performs a 

function that relates to the subject of the executive session.”  

 

“If there is a dispute among the members concerning the attendance of a person other 

than a member of the . . . Board at an executive session, I believe that the Board could 

resolve the matter by adopting or rejecting a motion by a member to permit or reject 

the attendance by a non-member at an executive session.” NYS Committee on Open 

Government, Advisory Opinion No. 4854 (Jan. 25, 2010).  

  

C.  Use of Email 

 

 “[E]mail and text messages are merely means of transmitting information; presumably 

they can be captured and retained, and we believe that they must be treated in the same 

manner as traditional paper records for the purpose of their consideration under the 

Freedom of Information Law.” NYS Committee on Open Government, Advisory Opinion 

No. 18052 (Mar. 24, 2010). 

 

 Disposition of Emails 

 

- Article 57-A of the Arts and Cultural Affairs Law deals with the management, 

retention, custody and disposal of local government records. 
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- “[N]o Local Officer shall destroy, sell or otherwise dispose of any public record 

without the consent of the commissioner of education…[T]he Commissioner of 

Education shall, after consultation with other state agencies and with local 

government officers, determine the minimum length of time that records need to 

be retained. Such commissioner is authorized to develop, adopt by regulation, 

issue and distribute to local governments retention and disposal schedules 

establishing minimum retention periods.”  N.Y. ARTS AND CULT. L. § 57.25(2). 

 

- An email is a government record if it is created or received as part of a business 

transaction of the District.  Accordingly, such emails are subject to the provisions 

of Article 57-A, and the District must retain and dispose of email records in 

accordance with the Commissioner’s regulations. 

 

 Retention of Emails 

 

- New York State Laws and Regulations require that school districts ensure that 

records are accessible for the full duration of their retention period. 

 

- Do not think that simply deleting an email will prevent that email from ever 

being viewed again. 

 

- Litigation Holds.  A state statute governing how long a government body must 

keep a record does not supersede the well-established obligation to preserve 

evidence for trial.  Buonauro v. City of Berwyn, 2011 U.S. Dist. Lexis 95189 

(N.D. Ill. May 25, 2011)(holding that where a city failed to prevent the 

destruction of relevant documents reasonably deemed relevant to anticipated 

litigation, the city “cross[ed] the line between negligence and bad faith, even 

where the documents [were] destroyed according to a routine document retention 

policy.”).   


